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SUBJECT: Telemarketing “No-Call” List; Final Draft Rule

At the July 9, 2002 Board meeting, the department will ask the Board to approve afinal draft
rule related to the creation of atelemarketing “no call” list. The Legislature directed the
department to create the “no call” list. Thisrule prohibits telemarketers from calling consumers
who sign up. Approximately 1 million Wisconsin consumers are expected to participate. The
department hopes to have thisrule in effect and begin sign-ups by November 1, 2002.

Background

The Department of Agriculture, Trade and Consumer Protection (DATCP) currently regulates
unfair and deceptive business practices under s. 100.20, Stats. DATCP has adopted rules, under
ch. ATCP 127, Wis. Adm. Caode, to protect consumers against unfair telemarketing practices.

Under s. 100.52, Stats., the Legislature has directed DATCP to create atelemarketing “no call”
list. Consumers may contact DATCP to sign up for the “no call” list. Telemarketers may not
call consumers whose telephone numbers appear on the list. Telemarketers must register with
DATCP and pay fees to finance the list compilation and distribution. On aregular periodic
basis, DATCP must update the list and distribute it to registered telemarketers. DATCP must
adopt rulesto implement this program.

This rule implements the “no call” program mandated by the Legislature. The rule augments
DATCP s current telemarketing rules under ATCP 127. DATCP held public “listening sessions’
and contacted other states before it started drafting the rule. On March 12, 2002, the DATCP
Board approved a draft for public hearing. DATCP held 12 public hearings in Madison, Eau
Claire, Green Bay, Milwaukee, Wausau, and LaCrosse. Based on hearing comments, DATCP
prepared thisfinal draft rule. The fina draft highlights changes from the hearing draft.
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DATCP must register and charge fees to telemarketers, to cover the anticipated cost of the “no
call” program. DATCP has obtained competitive bids and will contract with a private vendor to
handle consumer sign-ups for the “no cal” list. DATCP estimates that there are approximately
600 telemarketing firms calling consumersin this state. This rule establishes telemarketer
registration fees based on this estimate. DATCP may reduce the feesif revenues exceed
expectations.

Rule Contents
“Telephone Salicitations” Covered

This rule regulates “telephone solicitations’ to persons located in this state, regardless of where
the callsoriginate. A “telephone solicitation” means an unsolicited telephone call for the
purpose of encouraging the call recipient to buy property, goods or services, or that is part of a
plan or scheme to encourage the call recipient to buy property, goods or services. “Telephone
solicitation” does not include any of the following:

¢ A telephone call encouraging the call recipient to buy property, goods or services from a
nonprofit organization if sales proceeds are not subject to Wisconsin sales tax or federal
income tax.

e A telephone call made by an individua acting on his or her own behalf, and not as an
employee or agent for another person. This exemption does not apply to a caller who does
any of the following:

»  Sellsor promotes the sale of property, goods or services for others.

» Sdllsor promotes the sale of goods that the caller buys from another person who controls
or limitsthe caller’ s sales methods.

o A telephone call made in response to the call recipient’ s request for that call.

e A telephone call madeto a current client who has agreed to receive property, goods or
services of the type promoted by the telephone call.

¢ A telephone call made to a number listed in the current local business telephone directory.

e Onetelephone call to determine whether aformer client mistakenly allowed a contractual
relationship to lapse.

e A telephone call made to determine aformer client’slevel of satisfaction, unlessthe call is
part of a plan or scheme to encourage the former client to buy more property, goods or
services.
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Telemarketers Must Register

This rule requires telemarketers to register annually with DATCP. A registration expires on
November 30 of each year. Under thisrule:

A firm must register annually with DATCP if the firm employs or contracts with individuals

to make telephone solicitations to residential customers. A firm that sells property, goods or

services may register on behalf of another firm that hiresindividual telemarketersto promote
sales by the registering firm.

For example, an insurance company may register on behalf of alocal insurance
agency whose employees telemarket that company’ sinsurance. But that registration
does not cover the local agency’ s employees when they telemarket another
company’ sinsurance.

No individual may make atelephone solicitation to aresidential telephone customer unless
the telephone solicitation is covered by aregistration under thisrule.

Telemarketer Registration Form

To register with DATCP, afirm must complete an annual registration form and pay annual fees.
The registration form must include all the following:

Theregistrant’s correct legal name, and al trade names under which the registrant does
business.

Theregistrant’s principal business address and telephone number. The business address
must include street address, zip code, state or province, and nation.

The registrant’s federal tax identification (FEIN) number.
The name and address of the registrant’ s registered agent in this state, if any.

The name and address of a person who will accept service of process on behalf of the
registrant, if other than aregistered agent in this state.

The name, address and telephone number of a person who may respond, on behalf of the
registrant, to DATCP notices and inquiries.

The number of telephone lines that will be used to make telephone solicitations under the
registration. The registrant must provide the telephone number associated with each of the
lines.

The number of individuals who will make telephone solicitations under the registration. The
registrant must provide the names of the individuals if DATCP requests those names.
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e A statement indicating the form in which the registrant wishesto receive “no-call” lists. A
registrant may receive “no-call” listsin one or more of the following forms:

*» By e-mail transmission to an e-mail address provided by the registrant.
» Asacompact disc, mailed to an address provided by the registrant.
* In hard-copy printed form, mailed to an address provided by the registrant.

Telemarketer Registration Fees

A firm registering with DATCP must pay the following annual fees, or an annual fee of $20,000,
whichever isless:

e A basic annual registration fee of $700 for the first year of registration, and $500 for each
year thereafter.

e A supplementary fee of $75 for each telephone line used to make tel ephone solicitations
under the registration. This fee does not apply if fewer than 4 telephone lines will be used.

e A supplementary fee of $25 for each e-mail address to which the registrant would like
DATCP to send the “no-call” list (if more than one e-mail address).

e A supplementary fee of $25 for each address to which the registrant would like DATCP to
send the “no call” list in compact disc form.

e A supplementary fee of $1,000 for each address to which the registrant would like DATCP to
send the “no-call” list in hard-copy print form.

DATCP may reduce the fees charged to registrantsin any registration year (beginning December
1) if DATCP projects that the balance in its fee revenue appropriation at DATCP' s next fiscal-
year-end (June 30) will exceed DATCP stotal projected expenditures for the “no call” program
in that fiscal year by more than 15%.

The“No-Call” List

DATCP must compile a*“no-cal” list containing the telephone numbers and ZIP codes of
residential telephone customers who sign up for the list. No person may make a telephone
solicitation, either directly or through an employee or agent, to aresidential customer whose
telephone number appears on the current no-call list.

A residential telephone customer may contact DATCP by phone, or at DATCP s website, to sign
up for the“no-call” list. A customer’s caregiver may sign up on behalf of the customer. The
customer or caregiver must give DATCP all the following information:
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The customer’ s tel ephone number including area code.
e Thecustomer’s ZIP code.

e The customer’s name and address, if requested by DATCP. Thisinformation is not included
on the® no-call” list, but may be requested for verification purposes.

e The caregiver’'s name and address, if a caregiver contacts DATCP on behalf of the customer.
Thisinformation is not included on the “ no-call” list, but isrequired for verification
pur poses.

Distributing the List

DATCP must distribute the “no-call” list to each firm that is currently registered with DATCP.
DATCP must distribute the list in the manner specified by the registrant (assuming that the
registrant pays the required fees for that method of delivery). A “no-call” list takes effect on a
date specified by DATCP, not sooner than 10 business days after DATCP distributes the list.

Updating the List

DATCP must compile and distribute an updated “no-call” list every 3 months. DATCP must
distribute updated lists in the same manner asthe initial list. DATCP must delete aresidential
telephone customer from the “no-call” list 2 years after that customer last signed up for inclusion
onthelist. A customer may renew at any time.

No Unauthorized Release

A registered telemarketer may not redistribute any part of a*“no-call” list to any other person,
except that the registrant may redistribute the list to a person covered by the registration.
DATCP may not release a“no-call” list, or any information used to compile the list, except that:

e DATCP may release a“no-call” list to firms currently registered with DATCP.

e DATCP may release a“no-cal” list as necessary to enforce thisrule, or to comply with a
subpoena or judicial process, subject to such protective orders as may be necessary to ensure
the confidentiality of thelist.

e DATCP may release the “no-call” list to the federal trade commission or other federal agency
maintaining anationa “no-call” list (if any).

Telephone solicitation practices

Telemarketers must comply with current DATCP telemarketing rules under ch. ATCP 127, Wis.
Adm. Code. In addition, this rule prohibits telemarketers from doing any of the following:
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Making telephone solicitations to a residential telephone customer, unless the telemarketer is
registered with DATCP or covered by a current registration.

e Making atelephone solicitation to aresidential telephone customer whose tel ephone number
appears on the current “no call” list.

e Using an electronically prerecorded message in atelephone solicitation to aresidential or
nonresidential telephone customer without the prior consent of that telephone customer.

e Failingto disclose, at the request of aresidential telephone customer receiving atelephone
solicitation, the telemarketer’ s Wisconsin registration number.

¢ Making atelephone solicitation to a nonresidential telephone customer (business customer) if
the nonresidential telephone customer has notified the telemarketer by mail that the
nonresidential telephone customer does not wish to receive telephone solicitations. A
telemarketer must provide a nonresidential telephone customer with the telemarketer’s
mailing address within 10 days after the customer requestsiit.

e Requiring, instructing or authorizing any person to make a tel egphone solicitation in violation
of thisrule, or facilitating a violation of this rule by any person.

e Using caller-1D blocking when making a telephone solicitation.
Telemarketer Records

Under current DATCP telemarketing rules, telemarketers must keep certain records for at least 2
years and must make those records available to DATCP upon request. Among other things, a
telemarketer must keep records related to individuals who make telephone solicitations as
employees or agents of the telemarketer, including names, addresses, tel ephone numbers, job
titles, and fictitious names if any (no two individuals may use the same fictitious name). This
rule requires telemarketers to comply with current record keeping requirements.

Hearings

DATCP held 12 public hearings in Madison, Eau Claire, Green Bay, Milwaukee, Wausau, and
LaCrosse to solicit comments and opinions from affected consumers and businesses. 134 people
registered at the hearings. DATCP also received written and electronic comments from 143
persons and groups, including two legislators and two sheriff deputies.

52 participants opposed any rules. 91 participants supported the rules and asked DATCP to grant
no exemptions from the rules. 119 participants expressed partial support or partial opposition,
but sought changes (such as exemptions). 15 other participants sought changes without
registering support or opposition. A hearing summary is attached as Appendix A.
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Changes from Hearing Dr aft

DATCP made anumber of changesin the final draft rule. Those changes are highlighted in the
attached final draft. Although many businesses requested exemptions, DATCP has intentionally
limited the number of exemptionsin order to protect consumers from unwanted telephone calls
and to maintain a“level playing field” between competing businesses.

Thefina draft rule:

Clarifies the technical definition of “telephone call” and “telephone line” based, in part, on
information provided by the Wisconsin Public Service Commission.

Removes arestrictive definition of “nonprofit organization.” Thefinal draft clarifies that
sales solicitations by a nonprofit organization are exempt unless the sale proceeds are subject
to Wisconsin sales tax or federal incometax. Bonafide charity solicitations were already
exempt, because the “no call” law applies only to telemarketing calls promoting sales of
property, goods or services (not charity donations).

Changes and limits the prior exemption for “sole proprietors.” Thefina draft rule exempts a
telephone call made by an individual acting on his or her own behalf, and not as an employee
or agent for any other person. This exemption does not apply to a caller who does any of the
following:

»  Sdlsor promotes the sale of property, goods or services for others. For example, self-
employed insurance agents are not exempt from this rule when they or their employees
telemarket insurance for insurance companies. But an insurance company may register
and pay fees on behalf of self-employed insurance agents (and their employees) who
telemarket the company’ s insurance.

= Sdllsor promotes the sale of goods that the caller buys from another person who controls
or limitsthe caller’s sales methods.

Clarifies the prior exemption of calls made to current “clients.” Thefinal draft definesa
“client” as a person who has a current agreement to receive (from the caller or the person on
whose behalf the call is made) property, goods or services of the type promoted by the
telephone call. The final draft also clarifies that certain callsto former clients are exempt,
unlessthey are part of a plan or scheme to make new sales.

Changes the annual registration cycle, so each registration year begins on December 1 rather
than January 1. Thiswill makeit possible for DATCP to distribute “no-call” liststo current
registrants beginning January 1.

Reduces registration fees to $700 (from $800) for the first year and $500 (from $600) for
each subsequent year. Thefinal draft also reduces the per-line charges to from $100 to $75
annually.
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e Placesa $20,000 ceiling on annual registration fees (there was no ceiling on feesin the
hearing draft).

e Allows DATCP to reduce annual registration feesin any registration year if DATCP's
projected fiscal year end balance exceeds DATCP' s projected fiscal year expenditures by
more than 15%.

¢ Requiresregistrants to notify DATCP of material changes in registration information that
occur during the registration year, and pay any additional fees owed for the registration year
asaresult of the changes.

o Givestelemarketersat least 10 business days (not just 10 days) to implement updated “no
call” listsreceived from DATCP. DATCP may set later implementation deadlines as
appropriate (all telemarketers must meet the same deadline).

e Eliminates a proposal requiring telemarketing firms to record the time periods during which
individuals engaged in telemarketing activities. Telemarketing firms must still keep other
records related to individua telemarketers, including names, addresses and job titles.

e Makes other technical drafting changes.

Small Business

Thisrule will have afiscal and operational impact on many small businessesinvolved in
telemarketing. This rule prohibits telemarketing calls to consumers who sign up for the “no call
list. With very limited exceptions, telemarketers must register with DATCP and pay fees. Fees
are based on the number of telephone lines used, so small businesses will generally pay less than
larger businesses. Small businesses with fewer than 4 lines will pay no linefee at all.

”

Currently, businesses that telemarket must maintain a“no call” list with the names of consumers
who have told them not to call again. Under this rule, telemarketers must also refrain from
calling consumersidentified on DATCP s“no cal” list. Thismay require one-time expenditures
for systems to maintain both lists. A complete small business analysisis attached.

DATCP hasintentionally limited the number of exemptions provided to businesses, in order to
protect consumers from unwanted telephone calls and to maintain a*“level playing field”
between competing businesses.

Fiscal Estimate

Thisrule will have asignificant fiscal impact on DATCP. DATCP estimates that approximately
1 million consumers will sign up for the “no-call” list. DATCP has obtained competitive bids
and will contract with a private vendor to handle consumer sign-ups for the “no call” list.
DATCP estimates that these costs, together with costs to administer and enforce the law, will
average $543,900 annually.
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DATCP must charge telemarketer registration fees to cover these costs. DATCP estimates that
approximately 600 telemarketers (of various sizes) will register each year. Based on this
estimate, DATCP has proposed registration fees to cover its anticipated costs. Because the
program involves high initial start-up costs, DATCP estimates that the program will run a deficit
for thefirst year, but that fee revenues will subsequently be sufficient to repay the deficit and
maintain a (modest) positive annual balance. A complete fiscal estimate is attached.

Next Steps

If the Board approvesthisfina draft rule, the department will transmit the rule for legidative
committee review. If the Legidature takes no action to stop the rule, the department will sign the
final rulemaking order and transmit it for publication. The rule will take effect following
publication in the Wisconsin Administrative Register. The department hopes to have thisrulein
effect and begin consumer sign-ups for the “no-call” list by November 1, 2002.



